
.\\|l nu \\£uL‘\\l| ul l\1,|\11|<|\r.( um \\|l s
1,; Hawaii

President
Beverly Ishii-Nakayama, P.E.
Shigemura, Lau, Sakanashi,
Higuchi & Assoc.
Ph: (S08) 942-9100

President-Elect
William H.Q. Bow, P.E.
Bow Engineering
Ph: (808)941-8853

Treasurer
Robin Lim, P.E.
Geolabs
Ph: (808) 841-5064

Secretary
Corey Matsuoka, P.E.
SSFM International, Inc.
Ph: (808) 531-1308

Past President
Terrance Arashiro, P.E.
Austin, Tsutsumi & Assoc.
Ph: (808) 533-3646

National Director
Sheryl E. Nojima, P.E., PhD
Gray, Horig, Nojima 8: Assoc.
Ph: (808)521-0306

Directors

Jeffrey K. Kalani, P.E.
Yogi Kwong Engineers, LLC
Ph: (808)942-0001

Paul Morimoto, P.E.
Hirata 8: Assoc.
Ph: (808)486-0787

Sachin Shah, P.E.
Notkin Hawaii Inc.
Ph: (808)941-6600

Ginny M. Wright
Executive Director
P.O. Box 88840
Honolulu, HI 96830
Ph: (808)234-0821
Cell: (808) 741-4772
Fx: (808) 234-1721
Email: gwright@acechawaii.org
Website: www.acechawaii.org

January 23, 2014

House Committee on Consumer Protection and Commerce
Honorable Representatives Angus L.K. McKelvey, Chair; Derek SK. Kawakami, Vice
Chair; and Members of the House Committee on Consumer Protection and Commerce

Subject: TESTIMONY IN SUPPORT of HB 2047, Relating to Procurement
Hearing: Monday, January 27, 2:10 p.m., Conference Room 325

Dear Chair McKelvey, Vice Chair Kawakami, and Members of the Committee:

The American Council of Engineering Companies of Hawaii (ACECH) represents
about 70 member firms with over 1,300 employees throughout Hawaii. Projects
designed by ACECH’s member firms directly affect the quality of the Water we drink
and the food we eat; the safety of our buildings, highways, bridges, and infrastructure;
and the quality of the environment in Which we work and play. Most projects start as
problems or opportunities in need of solutions. Design professionals have the expertise
to develop viable solutions to society’s problems.

Design professionals and construction contractors (contracting entity) conducting work
for government entities do so under contract terms and conditions requiring the entity
to defend the state in any lawsuit related to the project, regardless of whether the
contracting entity has any fault related to the project. This requirement to defend the
state before negligence or fault is shown is an inappropriate attempt to shift the
govemment’s liability to Hawaii’s hardworking businesses. The contract contains an
indemnification clause that requires contracting entities to pay damages, including
attorney’s fees, if found to be at fault.

The Federal Government and many states do not require contracting entities to sign
indemnification clauses, and, of the States that do, a number have recently revised their
contract language to remove the “defend” temi and to link liability to negligence or
fault. These States have recognized that the State and its citizens derive much more
benefit from public works projects than designers and contractors, and that requiring
companies to defend the State in absence of fault is not fair.

In 2007, ACECH worked with the State Legislature to pass a bill that became law
(HRS §l03D-713), prohibiting governmental bodies from requiring design
professionals to defend the government, and that also linked our liability to our
negligence. The bill covered only contracts less than $1 million, and did not include
construction contractors. In the years since the relief provided by that bill, we have
seen continuing issues:

0 Our small local finns are still subject to the unfair contract language when they
serve as subcontractors on projects with contracts greater than $1 million.
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0 The unfair contract terms do not favor teams of local small firms that may band
together to pursue larger projects, but would each individually be subject to the
onerous contract terms. This favors larger, out-of-state firms that can afford to
“self-insure”.

I Many of our best firms decline to do work for the State under the unfair contract
terms, negatively impacting the procurement process, and potentially increasing
costs to the State as less firms are “in the pool” of qualified consultants.

I Many agencies are unsure ifl-IRS §l03D-713 applies to them, and firms
frequently struggle to have the applicable language used in contracts, slowing
down the procurement process.

0 An unreasonable risk climate serves to limit innovative design, since engineers
and contractors are more likely to stick to “tried-and-true” solutions to avoid
potential risk situations. Since the State administration has clearly seen the link
between economic growth and commercial technological advances and
innovation, as evidenced by various innovation programs, the stifling of local
innovation because of such unfair contract terms is counterproductive.

In conclusion, requiring contracting entities to sign contracts containing unfair terms that
cause them to assume an unreasonable degree of risk is poor public policy and has no
public benefit. For State and County public works projects, the main beneficiary of these
projects is the public. Contracting entities receive a limited short-term financial benefit,
compared to the very long-lasting benefit to the State and its citizens. In many cases, the
owner’s lack of maintenance or subsequent upgrades affect the projecr’s risk profile far
more than does the initial design. Risk exists for all projects. All parties, including the
public owners, should assume their fair share of the risk.

This bill will encourage more of our small businesses to work with governmental
agencies and benefits the State and its citizens by encouraging greater participation by
qualified firms and contractors. We appreciate the continuing efforts of your committees
and the members of the House to improve the business climate in Hawaii, and
respectfully urge you improve fairness in State contracts. Thank you for an opportunity to
express our views in SUPPORT of this bill.

Respectfully submitted,
AMERICAN COUNCIL OF ENGINEERING COMPANIES OF HAWAII

Beverly lshii-Nakayama, P.E.
President
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Honorable Angus McKelvey, Chair
House Committee on Consumer Protection and Commerce

Re: House Bill 2047
Relating to Procurement

Dear Chair McKelvey and Members of the Committee,

My name is Daniel Chun, President of the American Institute of Architects
(AIA) Hawaii State Council, speaking in SUPPORT of HB 2047.

The "defend c1ause” survives the life of the contract

The ”defend clause" may be acceptable as a contract condition on other
state contracts where a product, such as soap or toilet paper, is bought and
consumed rather quickly. For public works projects, service life is measured in
decades. Public buildings also have high public usage, thus increasing benefit to
the taxpayer while increasing risk to the architect and contractor.

We recently see trends where lawsuits are brought, even before
construction begins, relating to permit disputes over historic preservation
and / or environmental issues. We are willing to defend ourselves, but we lack
the resources to defend state and other public agencies against these claims.

Passage of HB 2047 will encourage small businesses across the state

AIA members operate some 180 Hawaii businesses, all of which are small
businesses because no one business dominates the market for architectural
services. If defense costs must be absorbed by architects this can lead to only
larger nationally-based businesses being able to afford the financial risk. AIA
contends that it is in the public interest to encourage competition among
businesses selling architectural and other construction services in Hawaii.

AIA represents small architect businesses all over the state of Hawaii. Our
members operate in every county seat to be close to their customers, county
agencies and building projects. Our businesses are also a source of professional
jobs that can be too scarce in some counties. Thus passage of HB 2047 will in the
long-term be more helpful to the state, counties and consumers than to architects
individually. Thank you for the opportunity to SUPPORT House Bill 2047.
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House Committee on Consumer Protection and Commerce
Honorable Representatives Angus L.Kr McK.elvey, Chair; Derek SK. l(awal<nmi, Vice Chair; and Members of
the House Committee on Consumer Protection and Corrmrerce

Sub_|oot:TESTlMONY IN SUPPORT of I-IB Z047, Relating to Procurement
Hearing: Monday, January 27, 2:10 p.m., Conference Room 325

Dear Chair McKelvey, Vice Chair Kawakarni, and Members of the Committees:

I am a practicing structural engineer" in the State of Hawaii, and have provided design servzc-es for a
number of State and County pro_|ccts. In light of recent court decisions across the country bringing
attention to contmctusl indemnification clauses, I am very concerned about contract tenns and
conditions for design professionals that include the word “defend” in an indemnity clause This
requirement to defend the state before negligence or fault is shown is an inappropriate attempt to shift
the gover-nment’s liability to Hawaii‘; hardworking businesses An indenmrtication clause that does not
include "defend" and requires contracting entities to pay damages, including rrttorney‘s fees, if found to
be at fault, more appropriately shares therisk.

The Federal Government and many states do not require contracting entities to sign indcrnrtrficzttion
clauses and, of the States that do, a number have recently revised their contract language to rerrrove the
"defend" terrn. These States have recognized that the State and its citizens derive much more benefit
from public works projects than designers and contractors, and that requirirrg companies to defend the
State in absence of fault is not fair.

Contracting entities, such as our small business, receive a limited slrort-term financial benefit, compared
to the very long-lasting benefit to the State and its citizens. In many cases, the owner‘s lack of
maintemncr: and subsequent upgrades affect the projoct’s risk profile far more than our initial design.
Risk exists for all projects, and in fairness all pa-tics including the public owners, should assume their
fair share oftlie risk.

We appreciate the continuing efforts of your committees and the members of the House to improve the
business climate in Hawaii, and respectfully urge that fairness be ftstored to State contracts. Thank you
for an opportunity to express our views in SUPPORT of this bill.

Respectfully submitted.
Sliigemura, Lau, Snknnashi, Higuchi and Associates
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Beverly Isbir-Nakayarna, P.E.
Principal

cousurrmo STRUCTURAL ENGINEERS
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January 24, 2014

House Committee on Consumer Protection and Commerce
Honorable Representatives Angus L.K. McKelvey, Chair; Derek S.K. Kawakami, Vice Chair; and Members
of the House Committee on Consumer Protection and Commerce

Subject: TESTIMONY IN SUPPORT of HB 2047, Relating to Procurement
Hearing: Monday, January 27, 2:10 p.m., Conference Room 325

Dear Chair McKelvey, Vice Chair Kawakami, and Members of the Committee:

Fukunaga & Associates, Inc. is a locally owned and managed small business civil and environmental
engineering firm operating in Hawaii since 1969. We are in strong support of HB 2047, Relating to
Procurement.

I am a licensed Professional Civil Engineer in the State of Hawaii, and have provided design services for a
number of State and County projects. In light of recent court decisions across the country bringing attention
to contractual indemnification clauses, I am very concerned about the State’s contract language. The State
requires design professionals to obtain professional liability insurance (PLI) for our work which I believe is
a good thing, but inclusion of the word “defend” in an indemnity clause, and requiring us to indemnify the
State for the liability of others, creates liability that is not covered by our insurance.

A design professional’s PLI only covers harm caused by the design professional’s negligence; it will not
advance the cost of defending other parties before the negligence of the design professional is established,
and will not cover damages caused by other parties. The current contract language provides an unacceptable
risk, especially considering that we design professionals are personally liable, and that this liability follows
us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design firms to defend the State in absence of negligence is unreasonable. We
believe it is unfair to require design professionals to pay for damages or defense costs if they have done
nothing wrong. Most states do not have such contract requirements, and other states have recently revised
their contract language to bring faimess to public contracts.

This bill will encourage us to seek more work with govemmental agencies and benefits the State and its
citizens by encouraging greater participation by qualified firms. We appreciate the continuing efforts of
your committee and the members of the House to improve the business climate in Hawaii, and respectfully
urge you restore faimess to government contracts with design professionals. Thank you for an opportunity
to express our views in SUPPORT of this bill.

Very truly yours,
Fukunaga & Associates, Inc.

Jon K. Nishimga, P.E.
President

FUKUNAGA & ASSIJOATES, INC.
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January 24, 2014

House Committee on Consumer Protection and Commerce
Honorable Representatives Angms L.K. McKelvey, Chair; Derek S.K. Kawakami, Vice Chair;
and Members of the House Committee on Consumer Protection and Commerce

Subject: STRONG SUPPORT of HB 2047, Relating to Procurement
Hearing: Monday, January 27, 2:10 pm, Conference Room 325

Chair McKelvey, Vice Chair Kawakami, and Committee Members:

The Limtiaco Consulting Group (TLCG) is a local civil and environmental engineering finn and
is proud to be voted one of Hawaii’s Best Places to Work. TLCG is an active member of the
American Council of Engineering Companies of Hawaii (ACECH) as well as other professional
engineering organizations. TLCG principals believe it is important to give back to the
communities we serve through meaningful volunteerism.

As a small business in Hawaii, we face numerous business challenges. One such challenge is
being addressed in HBZO47, Relating to Procurement.

As licensed professional engineers, we understand it is our duty to take responsibility for our
error; however, the current State contract language requires us to pay for defense costs even ifwe
are not negligent. In addition to being unfair this clause is uninsurable, meaning defense costs
would need to be paid out of pocket and our engineers could be held personally liable for
damages unrelated to our engineering services. (Professional liability insurance only applies
when an engineer is negligent.) This defend clause jeopardizes the livelihood of our company,
our employees, and our families.

Our company is so bothered with this contract provision that we declined a significant project
with the Department of Transportation after being selected as the most qualified design
professional. This project would have fueled growth of our company and we were prepared to
hire engineers and reverse Hawaii’s proverbial “brain drain.” This did not happen because of the
onerous defend clause.

We deeply appreciate your unwavering effort to improve Hawaii’s business climate and I
personally applaud your commitment to making our beautiful State a better one. Thank you for
an opportunity to express my concems and mahalo for your favorable consideration of this bill.

With aloha,
The Limtiaco Consulting Group, Inc.

MW/l’b~_
ohn H. Katahira, P.E.
resident

1622 Kanakanui Street ' Honolulu, Hawaii 96817
TEL (808) 596-7790 ' tlcghaWaii.com
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January 25! 2014
FAX: 808-488-3776

House Committee on Consumer Protection and Commerce
Honorable Representatives Angus L.K. McKelvey, Chair; Derek S.K. Kawakami, Vice Chair; and
Members of the House Committee on Consumer Protection and Commerce

Subject: TESTIMONY IN SUPPORT of HB 2047, Relating to Procurement
Hearing: Monday, January 27, 2:10 p.m., Conference Room 325

Dear Chair McKelvey, Vice Chair Kawakami, and Members of the Committee:

I am a practicing environmental engineer in the State of Hawaii, and have provided engineering
consultation services for a number of State and County projects. The situation of government
contracts for design professionals is out of control. Attorneys General and County Corporation
Counsels have put into place incredibly unfair contract language without understanding the impact
on our firms. I have been told by a County Corporation Counsel that they don't care that the contract
would force design professionals to pay even if they weren't at fault. They want to be able to tap into
our insurance policies so the government doesn't have to pay for lawsuits. The problem is that these
terms create liability that is not covered by our professional liability insurance.

A design professional‘s PLI only covers harm caused by the design professional‘s negligence; it will
not advance the cost of defending other parties before the negligence of the design professional is
established, and will not cover damages caused by other parties. The current contract language
provides an unacceptable risk, especially considering that we design professionals are personally
liable, and that this liability follows us into retirement. Recently, when yet another county changed
from previously reasonable terms and conditions to the same conditions used by the State, I
wondered why I stay in this business when I could lose everything because of something that is not
my fault.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design firms to defend the State in absence of negligence is unreasonable.
It is simply not fair to require design professionals to pay for damages or defense costs if they have
done nothing wrong. Most states do not have such contract requirements, and other states have
recently revised their contract language to bring fairness to public contracts.

This bill will encourage our firm to seek more work with governmental agencies, and benefits the
State and its citizens by encouraging greater participation by qualified firms. We appreciates the
continuing efforts of your committee and the members of the House to improve the business climate
in Hawaii, and respectfully urge you restore fairness to government contracts. Thank you for an
opportunity to express our views in SUPPORT of this bill.

Respectfully submitted,

La 2- mwmf
Janice Marsters, Senior Environmental Engineer
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House Committee on Consumer Protection and Commerce
Honorable Representatives Angus L.K. McKelvey, Chair; Derek S.K. Kawakami, Vice Chair; and
Members of the House Committee on Consumer Protection and Commerce

Subject: TESTIMONY IN SUPPORT of HB 2047, Relating to Procurement
Hearing: Monday, January 27, 2:10 p.m., Conference Room 325

Dear Chair McKelvey, Vice Chair Kawakami, and Members of the Committee:

I am a practicing engineer in the State of Hawaii, and have provided design services for a number of
State and County projects. In light of recent court decisions across the country bringing attention to
contractual indemnification clauses, I am very concerned about the State’s contract language. The State
requires design professionals to obtain professional liability insurance (PLI) for our work, but inclusion
of the word “defend” in an indemnity clause, and requiring us to indemnify the State for the liability of
others, creates liability that is not covered by our insurance.

A design professional’s PLI only covers harm caused by the design professi0nal’s negligence; it will
not advance the cost of defending other parties before the negligence of the design professional is
established, and will not cover damages caused by other parties. The current contract language
provides an unacceptable risk, especially considering that we design professionals are personally liable,
and that this liability follows us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design firms to defend the State in absence of negligence is unreasonable. It is
simply not fair to require design professionals to pay for damages or defense costs if they have done
nothing wrong. Most states do not have such contract requirements, and other states have recently
revised their contract language to bring fairness to public contracts.

This bill will encourage us to seek more work with governmental agencies and benefits the State and
its citizens by encouraging greater participation by qualified firms. We appreciate the continuing
efforts ofyour committee and the members of the House to improve the business climate in Hawaii,
and respectfully urge you restore fairness to government contracts with design professionals.

Thank you for an opportunity to express our views in SUPPORT of this bill.

Respectfully submitted,

Pacific Geotechnical Engineers, Inc.

i9'@657~
Glen Y.F. Lau, P.E.
President
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House Committee on Consumer Protection and Commerce

Honorable Representatives Angus L.K. McKelvey, Chair; Derek S.K. Kawakami, Vice Chair; and
Members of the House Committee on Consumer Protection and Commerce

Subject: TESTIMONY IN SUPPORT of HB 2047, Relating to Procurement

Hearing: Monday, January 27, 2:10 p.m., Conference Room 325

Dear Chair McKelvey, Vice Chair Kawakami, and Members of the Committee:

I am a practicing licensed engineer, licensed surveyor, and Land Court surveyor in the State of
Hawaii, and have provided design services for over 40 years for projects in the State and the
Pacific Rim.

About 40 years ago, our firm completed the design for Piilani Highway on Maui. My father, Sam
Hirota, at that time, signed the State of Hawaii DOT contract which contained the defend clause,
which required our firm to defend the State to the limit of our Professional Liability Insurance
(PLI) policy although we had no role in the construction, a State responsibility. Currently, our
PLI policy no longer provides that coverage, and therefore our firm no longer accepts
any work with a "defend c|ause" as part of the contract.

As a University of Hawaii Regent (2008-2012), I worked to remove such clauses from design
contracts at UH during that time since it was my belief that design professionals were supposed
to provide design services and not be a source of liability insurance for the institution, which is
self insured. I was also concerned that if the institution was depending on individuals to defend
it, without significant assets to defend it.

As you may know, a design professionals PLI only covers harm caused by the design
professional‘s negligence; it will NOT advance the cost of defending other parties before
the negligence of the design professional is established, and will not cover damages
caused by other parties. The current contract language provides an unacceptable risk,
especially considering that we design professionals are personally liable, and that this liability
follows us into retirement.

Surveying 0 Engineering 0 Computer Graphics 0 Ocean Sciences
864 SO. BERETANIA STREET v HONOLULU, HAWAII 96813-5795 v TELEPHONE (808) S37-9971 l FAX (808) 524-6313



Our firm recently received the ACEC Hawaii Engineering Design Excellence 2014 Award for
Pavement Management System and Street Condition Survey with the City and County of
Honolulu. The original contract contained the standard "defend clause"., which was finally
removed during contract negotiations. If it was not removed, we would not have done the work,
and the pot holes would have continued since our firm was the only qualified respondent.

This bill will encourage us to seek more work with governmental agencies and benefits the State
and its citizens by encouraging greater participation by qualified firms. We appreciate the
continuing efforts of your committee and the members of the House to improve the business
climate in Hawaii, and respectfully urge you restore fairness to government contracts with
design professionals. Thank you for an opportunity to express our views in SUPPORT of this
bill.

R ctfully

submitted, 

Dennis l. Hirota, PhD, PE, LPLS

President

Surveying 0 Engineering I Computer Graphics I Ocean Sciences
864 SO. BERETANIA STREET I HONOLULU, HAWAl| 95813-5795 I TELEPHONE (808) 5378971 I FAX (808) 52445313
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TO: HONORABLE ANGUS MCKELVEY, CHAIR, HONORABLE DEREK KAWAKAMI,
VICE CHAIR AND MEMBERS OF THE HOUSE COMMITTEE ON CONSUMER
PROTECTION AND COMMERCE

SUBJECT: SUPPORT OF I-LB. 2047. RELATING TO PROCUREMENT. Prohibits
govemmental procurement contracts of any amount that are exclusively for the
services of contractors, engineers, architects, surveyors, or landscape architects,
from requiring the person to defend the governmental body against liability not
arising from the contractor's own negligence or fault. Provides that the contractor
may still be required to indemnify and hold harmless the govemmental body from
claims arising out of or resulting from the negligent, reckless, or wrongful acts,
errors, or omissions of the contractor.

HEARING

DATE: Monday, January 27, 2014
TIME: 2:10 pm,
PLACE: Conference Room 325

Dear Chair McKelvey, Vice Chair Kawakami and Members of the Committee,

The General Contractors Association of Hawaii (GCA) is an organization comprised of over six
hundred general contractors, subcontractors, and construction related firms. The GCA was
established in 1932 and is the largest construction association in the State of Hawaii. The GCA’s
mission is to represent its members in all matters related to the construction industry, while
improving the quality of construction and protecting the public interest.

The GCA is in support of H.B. 2047, which would no longer allow government contracts to
require govemment contractors to defend the state prior to negligence being established. This bill
does not preclude the contractor’s obligation to indemnify the state in the event that there is a
judgment finding fault on part of the contractor. The purpose of this bill is to prohibit
govemmental procurement contracts of any amount that are exclusively for the services of
contractors, engineers, architects, surveyors, or landscape architects, from requiring the person to
defend the govemmental body against liability not arising from the contractor's own negligence
or fault.

The GCA believes that an awardee of a state contract should not be required to defend the state
prior to negligence being established. This bill would make it the responsibility of each party
named in a suit, which would include the state as a party, to cover defense costs prior to
negligence being established. Historically, a contract0r’s duty to defend the state has been
unevenly applied.



House Committee on Consumer Protection and Commerce
January 27, 2014
Page 2

In an effort to ensure faimess, GCA believes this bill provides a consistent clarification for all
state and county agencies to follow.

GCA supports H.B. 2047 and we respectfully request that this Committee pass this bill.
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House Committee on Consumer Protection and Commerce
Hearing Date: Monday, January 27, 2:10 p.m., Conference Room 325

Honorable Representatives Angus L.K. McKelvey, Chair; Derek S.K. Kawakami, Vice
Chair; and Members of the House Committee on Consumer Protection and Commerce

Subject: TESTIMONY IN SUPPORT of HB 2047, Relating to Procurement

Dear Chair McKe|vey, Vice Chair Kawakami, and Members of the Committee:
I am a licensed civil engineer in the State of Hawaii, and have provided design services
for many State and County projects for over 30 years. In light of recent court decisions
across the country bringing attention to contractual indemnification clauses, I am very
concerned about the State’s contract language for design professionals. The State
requires design professionals to obtain professional liability insurance (PLI) for our work,
but inclusion of the word “defend” in an indemnity clause, and requiring us to indemnify
the State for the liability of others, creates liability that is not covered by my company’s
insurance.

A design professionals PLI only covers harm caused by the design professionals
negligence; it will not cover the cost of defending other parties before the negligence of
the design professional is established, and will not cover damages caused by other
parties. The current contract language provides an unacceptable risk, especially consid-
ering that we design professionals are personally liable, and that this liability follows us
into retirement.

Since the State and its citizens derive much more benefit from public works projects than
design professionals, requiring design firms to defend the State in absence of negligence
is unreasonable. it is simply not fair to require design professionals to pay for damages
or defense costs if they if they are not negligent or at fault. Most states do not have such
contract requirements, and other states have recently revised their contract language to
bring fairness to their contracts.

This bill will encourage us to seek more work with governmental agencies and benefits
the State and its citizens by encouraging greater participation by qualified firms. I appre-
ciate the continuing efforts of your committee and the members of the House to improve
the business climate in Hawaii, and respectfully urge you restore fairness to government
contracts with design professionals. Thank you for the opportunity to express my view in
SUPPORT of this bill.

Respectfully submitted,
Brown and Caldwell

Douglas B. Lee .E.
Vice President
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TESTIMONY TO THE HOUSE COMMITTEE ON CONSUMER PROTECTION &
COMMERCE

MONDAY, JANUARY 28, 2014
2:10 P.M.

HAWAII STATE CAPITOL - ROOM 325

SUBJECT: H.B. 2047 - RELATING TO PROCUREMENT

Dear Chair McKelvey, Vice-Chair Kawakami, and members of the Committee:

My name is Gladys Marrone, Government Relations Director for the Building Industry
Association of Hawaii (BIA-Hawaii), the Voice of the Construction Industry. We promote
our members through advocacy and education, and provide community outreach programs
to enhance the quality of life for the people of Hawaii. BIA-Hawaii is a not-for»prof1t
professional trade organization chartered in 1955, and affiliated with the National
Association of Home Builders.

BIA-Hawaii supports H.B. 2047, which prohibits govemmental procurement
contracts of any amount that are exclusively for the services of contractors,
engineers, architects, surveyors, or landscape architects, from requiring the person to
defend the govemmental body against liability not arising from the contractor‘s own
negligence or fault. The bill further provides that the contractor may still be required
to indemnify and hold hannless the govemmental body from claims arising out of or
resulting from the negligent, reckless, or wrongfill acts, errors, or omissions of the
contractor.

The costs involved in defending the state prior to a contractor’s fault being determined
can be costly. H.B. 2047 would no longer require government contractors to defend the state
prior to negligence being established. However, this bill would not preclude the contractor’s
obligation to indemnify the state in the event that there is a judgment finding fault against
the contractor. H.B. 2047 would make it the responsibility of each party named in a suit,
which would include the state as a party, to cover the initial defense costs prior to
negligence being established.

Some state and county agencies recognize the duty to defend clause as detrimental and
have removed it from their contracts. H.B. 2047 would bring government contracts into
uniformity by prohibiting defense clauses in contracts that are entered into by persons
licensed under Chapters 444 and 464, Hawaii Revised Statutes.

Based on the foregoing reasons, BIA-Hawaii supports H.B. 2047.

We appreciate the opportunity to share with you our views.

Mailing address: P.O. Box 970967, Waipahu, HI 96797 Slreel address: 94-487 Akoki Sh, Waipahu, HI 96797-0967;
Telephone: (808) 847-4666 Fax; (B08) 440-1198 E-mai l; inlo@biahawaii.org; www.biahawaii.org
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January 27, 2014

House Committee on Consumer Protection and Commerce
Honorable Representatives Angus L.K. McKelvey, Chair; Derek S.K. Kawakami, Vice Chair; and
Members of the House Committee on Consumer Protection and Commerce

Subject: TESTIMONY IN SUPPORT of I-IB 2047, Relating to Procurement
Hearing: Monday, January 27, 2:10 p.m., Conference Room 325

Dear Chair McKelvey, Vice Chair Kawakami, and Members of the Committee:

l am a practicing engineer and owner of a small business in the State of Hawaii, and have provided design
services for a number of State and County projects. In light of recent court decisions across the country
bringing attention to contractual indemnification clauses, l am very concemed about the State’s contract
language. The State requires design professionals to obtain professional liability insurance (PLI) for our
work, but inclusion of the word “defend” in an indemnity clause, and requiring us to indemnify the State
for the liability of others, creates liability that is not covered by our insurance.

A design professional’s PLI only covers harm caused by the design professional’s negligence; it will not
advance the cost of defending other parties before the negligence of the design professional is established,
and will not cover damages caused by other parties. The current contract language provides an
unacceptable risk, especially considering that we design professionals are personally liable, and that this
liability follows us into retirement.

Since the State and its citizens derive much more benefit from public works projects than design
professionals, requiring design fimis to defend the State in absence of negligence is unreasonable. It is
simply not fair to require design professionals to pay for damages or defense costs if they have done
nothing wrong. Most states do not have such contract requirements, and other states have recently revised
their contract language to bring fairness to public contracts.

This bill will encourage us to seek more work with govemmental agencies and benefits the State and its
citizens by encouraging greater participation by qualified firms. We appreciate the continuing efforts of
your committee and the members of the House to improve the business climate in Hawaii, and
respectfully urge you restore faimess to government contracts with design professionals. Thank you for
an opportunity to express our views in SUPPORT ofthis bill.

Respectfully submitted,
Gray, Hong, Nojima & Associates, lnc.

/z}/1,‘, €.’V‘/i"”“~
Sheryl E. Nojima, PhD, PE
President
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January 27, 2()l4

TO: HONORABLE ANGUS MCKELVEY, CHAIR, HONORABLE DEREK KAWAKAMI,
VICE CHAIR AND MEMBERS OF THE HOUSE COMMITTEE ON CONSUMER
PROTECTION AND COMMERCE

SUBJECT: SUPPORT OF H.B. 2047. RELATING TO PROCUREMENT. Prohibits
governmental procurement contracts ofany amount that are exclusively for the
services ofcontractors, engineers, architects, surveyors, or landscape architects,
from requiring the person to defend the goverrnnental body against liability not
arising from the contractor's own negligence or fault. Provides that the contractor
may still be required to indemnify and hold harmless the governmental body from
claims arising out of or resulting from the negligent, reckless, or wrongful acts,
errors, or omissions of the contractor.

HEARING

DATE: Monday, January 27, 2014
TIME: 2:10 p.m
PLACE: Conference Room 325

Dear Chair McKelvey, Vice Chair Kawakami and Members of the Committee,

The General Contractors Association of Hawaii (GCA) is an organization comprised of over six
hundred general contractors, subcontractors, and construction related firms. The GCA was
established in 1932 and is the largest construction association in the State of Hawaii. The GCA’s
mission is to represent its members in all matters related to the construction industry, while
improving the quality of construction and protecting the public interest.

The GCA is in suppgrt ofH.B, 2047, which would no longer allow government contracts to
require govemment contractors to defend the state prior to negligence being established. This bill
does not preclude the contractor’s obligation to indemnify the state in the event that there is a
judgment finding fault on part of the contractor. The purpose of this bill is to prohibit
governmental procurement contracts of any amount that are exclusively for the services of
contractors, engineers, architects, surveyors, or landscape architects, fiom requiring the person to
defend the governmental body against liability not arising from the contractors own negligence
or fault.

The GCA believes that an awardee of a state contract should not be required to defend the state
prior to negligence being established. This bill would make it the responsibility of each party
named in a suit, which would include the state as a party, to cover defense costs prior to
negligence being established. Historically, a contractor’s duty to defend the state has been
unevenly applied.
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In an effort to ensure faimess, GCA believes this bill provides a consistent clarification for all
state and county agencies to follow.

GCA suggortg I-I.B. 2047 and we respectfully request that this COmmittee pass this bill.
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